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MT 6 – 
Request for reasons that a change 
has been made in an employment contract

Employers have to follow a special procedure when changing working conditions in a way that is unfavourable to an employee, when such change concerns a clause considered essential to the employment contract. 
During their term of office, full and alternate members of staff delegations, as well as the Health and Safety representative, are not subject to a change in an essential clause of their employment contract.  
If necessary, these representatives can request from the President of the labor court the cessation of any unilateral modification to their employment contract.
What is meant by modification of an essential element of the employment contract?  
In order to be substantial, the modification must relate to an element of the contract which was considered by the parties to be essential at the time of its conclusion, i.e. to an element which may have been decisive to them in entering into the contract.  
Conversely, the modification is only incidental either when it concerns an element that is not a decisive factor affecting their will, or when the parties had foreseen from the outset the possibility of a subsequent modification.  In the latter case, the employee must comply. 
In general, the following changes are to be considered essential and therefore subject to the procedure laid down by law: 
· negative changes in remuneration 
Any negative change to the main salary or to its accessories is considered substantial and must follow the legal procedure.  
However, a change in the method of calculating pay is not necessarily an essential change as long as the same level of pay is maintained and the new method is favourable to the employee 
· negative changes in qualification 
Downgrading, i.e. the assignment of duties corresponding to a lower qualification, constitutes a substantial change, even if the level of pay is maintained. However, a simple transfer from one position to another or from one department to another without affecting pay and qualification does not trigger the legal procedure. 
· the change of the place of work is, if applicable, also to be considered as an essential clause of an employment contract and therefore requires compliance with the legal procedure.  However, there is no essential change if the contract contains a mobility clause. 
· the addition of a non-competition clause 
The addition of a non-competition clause, which is not provided for in the original contract and which restricts the employee's freedom in the future, is generally of a substantial nature and must therefore comply with the legal procedure.
· Working hours.
Note: 
· For part-time workers, this change is only possible with the express agreement of the employee. 
· Do not confuse working hours with working time. Working hours refers to the distribution of the daily working time over the day; in a broader sense, the working time may also include the distribution of the weekly working time over the working days of the week.  Working time indicates the number of hours the employee has to work for the employer during the week.
· A change from full-time to part-time employment, and vice versa, is only possible with the employee's agreement. 
For all of the above, it should be emphasised that if the employment contract provides from the outset that the working hours, place of work, etc. may vary according to the needs of the company, the employee has no choice but to conform to changes when the time comes. 
By signing these "flexibility" clauses, employees attest to the fact that they consider these to be non-essential aspects of their employment contract. 
What is the procedure to be followed by the employer?  
The procedure is similar to the dismissal procedure (see MT 11 & 12). 
An employer must inform an employee of the change: 
by registered letter 
by hand-delivering the letter to the employee who acknowledges receipt of it by signing the duplicate letter. 
In companies with at least 150 employees, an employer must first call employees in to an interview to explain the reasons for the planned change and to hear the employee's opinion (see MT 11). 
The change can take place after a certain period of time, which depends on the employee's length of service (change with notice when the change is justified by reasons other than serious misconduct of the employee) or with immediate effect (in case of serious misconduct of the employee justifying the change). 
In the case of a change with notice, the employee has the whole notice period to consider it.  
However, it is up to employees to request the reasons for this change by registered letter within one month of receiving the letter announcing the change in their working conditions. Following this request, the employer is required to respond within one month.
In the case of a change in working conditions with immediate effect, the letter must include a description of the serious fault(s) that the employee is accused of, and which has lead the employer to make such a change.   
In both cases, when the employer has complied with the legal procedure, employees have two options: to accept or to reject the change.  
Either they accept it and continue to work for his employer under the new working conditions. 
Or they reject the new working conditions and leave their job.  In this case, the resulting termination of the contract is considered as a dismissal. Employees can bring an action before the Labour Court to contest the dismissal and claim damages if the employer has abused their rights. They are also entitled to unemployment benefits. 
If the employer fails to provide the employee with the reasons for the change, the change is considered unfair and gives rise to the payment of damages.  The same applies if the reasons for the change are unfounded. 
It should be noted that an amendment made in disregard of the formalities and time limits provided for by the law is to be considered null and void.  
In practice, employees are advised not to accept this type of leveraged changes, to continue working under the former conditions insofar as possible and to express their disapproval in writing (see MT 7). 
Indeed, if the employee chooses to work for several weeks or months under the new conditions, he is  deemed to have accepted them and can no longer lodge claims based on this (see Court of Appeal 18 October 2001, no. 21133). 
Attention: However, if the change does not concern an essential element of the employment contract (e.g. a slight change in working hours), an employee's rejection of it may be interpreted as a refusal to work and may even, in certain cases, be considered serious misconduct.  
The same applies if the reasons for the amendment are justified.


(Name and address of employee)
(Name and address of employer)
(place and date)

BY REGISTERED POST
Regarding: Request reasons for changing my employment contract with notice  

Dear Sir or Madam [footnoteRef:1], [1:  Unnecessary wording should be deleted.] 

I acknowledge receipt of your letter of __________________________ informing me that you have modified my employment contract with notice.
In accordance with Articles L.121-7 and L.124-5 of the Labour Code, I request that you indicate the reasons for having modified my employment contract.
Yours sincerely, 

________________
	(signature)






Note: In this document, terms used in the masculine form are for convenience only and are intended to refer to all persons, regardless of their sex or gender.
